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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA

ATTORNEY GENERAL OF THE
STATE OF OKLAHOMA, et al,

Plaintiff,
V.

TYSON FOODS, INC., etal,
Defendants,

TYSON FOODS, INC., etal,
Third-Party Plaintiff,

V.

CITY OF TALEQUAH, etal,

Third-Party Defendants.

Case Number: 05-CV-329-TCK-SAJ

MOTION OF THE BERRY GROUP OF THIRD-PARTY DEFENDANTS
FOR DISMISSAL, AND ALTERNATIVELY FOR SEVERANCE AND STAY,
OF THE THIRD-PARTY COMPLAINT OF DEFENDANTS/THIRD-PARTY
PLAINTIFFS, TYSON FOODS, INC., TYSON CHICKEN, INC., COBB-VANTRESS,
INC., PETERSON FARMS, INC. SIMMONS FOODS, INC., GEORGE'’S, INC., AND
WILLOW BROOK FOODS, INC.

Pursuant to Fed. R. Civ. P. 12 (b) (6) and (7), 14(a), and 19, and LCvR7.1, The Berry

Group of Third-Party Defendants move for relief and state:

1. This motion is filed on behalf of the following Third-Party Defendants:

3" party Def. #

Third-Party Defendant

104 Adair, John W

104 Adair, Virginia W.

62 Arrowhead Camp, Inc.

45 Beaman, Cheryl D.

45 Beaman, Phillip L.

42 Berry, Brian R., individually

42 Berry, Brian R. dba Town Branch Guest Ranch

42 Berry, Mary C., individually
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42 Berry, Mary C., dba Town Branch Guest Ranch

47 Brooks, Norma, dba Cookson Village and Cabins

97 Brown, Haskell L.

128 Canada, Linda

128 Canada, Roger K.

84 Caviness, Ladonna Eddings

33 Cherry Springs Golf Club, Inc.

102 Colburn, Gene

102 Colburn, Lorene

154 Conner, Brooks P.

154 Conner, M. Wesley

58 Cotton, Tom d/b/a Chicken Creek Village Store

66 Davis, Billie

66 Davis, Veramin

82 Eddings, EImo

85 Eddings, Thomas E.

46 Falcon Floats, Inc.

38 Flint Ridge Property Owners Association, Inc.

56 Flintridge Park, LLC

90 Fowler, Ricky

90 Fowler, Tonya

91 Glenn, Billy D.

91 Glenn, Norma

60 Grande Villa, Inc.

113 Guffey, Darrell, dba Seldom Rest Dairy

113 Guffey, Dianna, dba Seldom Rest Dairy

138 Hare, Anthony Wayne, dba Crystal Creek Ranch

135 Hare, Jerry W., Trustee of Jerry Wayne Hare Revocable
Trust dba Crystal Creek Ranch

136 Hare, Jerry Wayne, dba Crystal Creek Ranch

136 Hare, Mary Jo, dba Crystal Creek Ranch

137 Hare, Mary Jo, Trustee of Mary Jo Hare Revocable
Trust

95 Hix, Carolyn

95 Hix, Danny E.

134 Hix, Ricky Joe

134 Hix, Rita

36 Illinois River Ranch Recreational Vehicle Park Property
Owners Association

117 Illinois River Valley Nursery, Inc.

99 J5 Ranch, LLC

103 John E. and Virginia W. Adair Family Revocable Trust
(Trustees of)

53 John T. Posey, Jr. Trust, d/b/a Meadow Park RV Park

123 Jones, Erin

123 Jones, James Thomas
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152
152
87

114
114
83

125

125

143
143
144

145

144
145
35
12
98

132
59

151
153
150
94

155

86
109
101
93
93
67
63
76
63
76
31
116
116
100
64
81

Kelly, Mark

Kelly, Melissa

Kile, Bonnie Eddings

Lockwood, Carolyn R,

Lockwood, Larry R.

Long, Charlene Eddings

Mathews, Dale E., Co-Trustee of the Dale E. Mathews
Trust

Mathews, Ellen, Co-Trustee of the Dale E. Mathews
Trust

Means, Jerry

Means, Ann

Means, Dorothy Ann, Trustee of the Dorothy Ann
Means Trust

Means, Dorothy Ann, Trustee of the Jerry L. Means
Trust

Means, Jerry, Trustee of the Dorothy Ann Means Trust

Means, Jerry, Trustee of the Jerry L. Means Trust

Mille Seratt Trust

Moss, Darrell

Nickel, John

Park Hill Plants & Trees, Inc.

Parker, Daniel L.

Posey, John T., Jr.

Proctor, Evelyn

Proctor, Phillip Dewayne

River Farms of Tahlequah, LLC

Sanders, Anna Marie

Secratt, Verlie B., as Trustee of the Verlie Berniece
Secratt Revocable Trust

Shankle, Sue Eddings

Simpson, Billy, d/b/a Simpson Dairy

Skelly Ranch, Inc.

Smith, Robert A., Trustee of The Robert A. Smith Trust

Smith, Sylvia S., Trustee of The Robert A. Smith Trust

Snake Creek Wilderness Development, Inc.

Spears, Brenda A.

Spears, Brenda K. dba Pine Valley Cabins

Spears, David

Spears, Jack dba Pine Valley Cabins

Spring Hollow Feed Mill, Inc.

Tarrance, Elise

Tarrance, Willie

Tate, Tom

Thunderbird Resort, Inc.

Twin City Construction, Inc.
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21
22

108
112
111
112
108
80

80

115
115
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Watts, Helen Trustee of The Helen Watts Revocable Trust

Watts, Simp, Trustee of The Simp Watts Revocable
Trust

Williams, Bobby, dba Williams Dairy

Williams, Christina, dba Simpson Dairy

Williams, Clifton, dba Williams Dairy

Williams, Jerry D. dba Simpson Dairy

Williams, Marian, dba Williams Dairy

Williams, Norma

Williams, Perry

Wilson, Charles W

Wilson, Kimberlee

2. The Berry Group of Third-Party Defendants respectfully moves the Court to dismiss

the Third-Party Complaint filed by Poultry Integrator Defendants Tyson Foods, Inc., Tyson

Poultry, Inc., Tyson Chicken, Inc., Cobb-Vantress, Inc., Peterson Farms, Inc., Simmons Foods,

Inc., George’s, Inc., George’s Farms, Inc. and Willow Brook Foods, Inc., against these

Defendants, for failure to assert a claim for relief.

In the alternative, The Berry Group

respectfully moves this Court to sever and stay the proceedings in the Third-Party Complaint

until resolution of Plaintiff’s claims asserted against the Defendants.

3. These Third-Party Defendants submit herewith their brief in support of this motion.

WHEREFORE, premises considered, The Berry Group of Third-Party Defendants request

this Court to grant them the relief requested and any other relief that is just and equitable.
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Respectfully submitted,

s/R. Jack Freeman

Tony M. Graham

Okla. Bar No. 3524

E-mail: tgraham@grahamfreeman.com
R. Jack Freeman

Okla. Bar No. 3128

E-mail: jfreeman@grahamfreeman.com
William F. Smith

Okla. Bar No. 8420

E-mail: bsmith@grahamfreeman.com
GRAHAM & FREEMAN, PLLC

6226 E. 101st Street, Suite 300

Tulsa, Oklahoma 74137

Telephone: 918- 298-1716

Facsimile: 918- 298-1728

s/John B. DesBarres s/R. Jack Freeman

John B. DesBarres, OBA No. 12263

WILSON, CAIN & ACQUAVIVA

1717 South Boulder, Suite 801

Tulsa, Oklahoma 74119

Telephone: (918) 583-4777

Facsimile: (918) 583-0774

E-mail: mribdb@msn.com; johnd@wcalaw.com
ATTORNEYS FOR THIRD-PARTY DEFENDANTS, 143 —
JERRY MEANS; 143 — ANN MEANS; 144 — DOROTHY
ANN MEANS AS TRUSTEE OF THE DOROTHY ANN
MEANS TRUST; 145 — DOROTHY ANN MEANS AS
TRUSTEE OF THE JERRY L. MEANS TRUST,; 144 -
JERRY MEANS AS TRUSTEE OF THE DOROTHY ANN
MEANS TRUST; AND 145 — JERRY MEANS AS
TRUSTEE OF THE JERRY L. MEANS TRUST.

(Signed by filing attorney with permission of Mr.
DesBarres)


mailto:tgraham@grahamfreeman.com
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CERTIFICATE OF SERVICE

I hereby certify that on the 14" day of May 2006, | electronically transmitted a copy of this
Motion of The Berry Group of Third-Party Defendants for Dismissal, and Alternatively for
Severance and Stay, of the Third-Party Complaint of Defendants/Third-Party Plaintiffs, Tyson
Foods, Inc., Tyson Chicken, Inc., Cobb-Vantress, Inc., Peterson Farms, Inc., Simmons Foods,
Inc., George’s Inc. and Willow Brook Foods, Inc. to the Clerk of Court using the ECF System
for filing and transmittal of a Notice of Electronic Filing to the following ECF registrants:

Jo Nan Allen

Frederick C. Baker

Tim Keith Baker
Douglas L. Boyd

Vicki Bronson

Paula M Buchwald
Louis Werner Bullock
Lloyd E. Cole, Jr.
Angela Diane Cotner
John Brian DesBarres
W. A. Drew Edmondson
Delmar R. Ehrich

John R. Elrod

William Bernard Federman
Bruce Wayne Freeman
Richard T. Garren
Dorothy Sharon Gentry
Robert W. George
James Martin Graves
Michael D. Graves
Thomas James Grever
Jennifer Stockton Griffin
Carrie Griffith

John Trevor Hammons
Michael Todd Hembree
Theresa Noble Hill
Philip D. Hixon

Mark D. Hopson

Kelly S. Hunter Burch
Stephen L. Jantzen
Mackenzie Lea Hamilton Jessie
Bruce Jones

Jay Thomas Jorgensen
Raymond Thomas Lay

Krisann Kleibacker Lee
Nicole Marie Longwell
Linda C. Martin

Archer Scott McDaniel
Robert Park Medearis, Jr
James Randall Miller
Robert Allen Nance

J. Stephen Neas

George W. Owens
David Phillip Page
Marcus N. Ratcliff
Robert Paul Redemann
Melvin David Riggs
Randall Eugene Rose
Patrick Michael Ryan
Robert E. Sanders

David Charles Senger
Jennifer Faith Sherrill
Colin Hampton Tucker
John H. Tucker

R. Pope Van Cleef, Jr.
Kenneth Edward Wagner
David Alden Walls
Elizabeth C. Ward
Sharon K. Weaver
Timothy K. Webster
Gary V. Weeks

Adam Scott Weintraub
Terry Wayen West

Dale Kenyon Williams, Jr.
Edwin Stephen Williams
Douglas Allen Wilson

J. Ron Wright

Lawrence W. Zeringue
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I hereby certify that on May 15, 2006, | served the same document by U.S. Postal Service on the
following who are not registered participants of the ECF System:

Jim Bagby
RR 2, Box 1711
Westville, OK 74965

Gordon W. and Susann Clinton
23605 S. Goodnight Lane
Welling, OK 74471

Eugene Dill
P.O. Box 46
Cookson, OK 74424

Marjorie Garman
5116 Highway 10
Tahlequah, OK 74464

James C. Geiger
Rt 1, Box 222
Kansas, OK 74347

Thomas C. Green

Sidley Austin Brown & Wood LLP
1501 K St. NW

Washington, DC 20005

G. Craig Heffington
20144 W. Sixshooter Road
Cookson, OK 74427

James R. Lamb, individually and
dba Strayhorn Landing

Rt 1, Box 253

Gore, OK 74435

D. Jean Lamb, individually and
dba Strayhorn Landing

Rt 1, Box 253

Gore, OK 74435

Monte W. Strout
209 W. Keetoowah

Ancil Maggard
Route 2, Box 568
Westville, Oklahoma 74965

Dara D. Mann

Faegre & Benson

90 S. 7" Street, Suite 2200
Minneapolis, MN 55402-3901

Doris Mares
P.O. Box 46
Cookson, OK 74424

Teresa Brown Marks
323 Center Street, Suite 200
Little Rock, AR 72201

Charles L. Moulton
323 Center Street, Suite 200
Little Rock, AR 72201

William H Narwold
Motley Rice LLC (Hartford)
20 Church Street, 17" Floor
Hartford, CT 06103

Donna S. Parker
Richard E. Parker
34996 S. 502 Road
Park Hill, OK 74451

Jane T. Spencer
Rt 1, Box 222
Kansas, OK 74347

Kenneth D. Spencer
Rt 1, Box 222
Kansas, OK 74347

Robin L. Wofford
Route 2, Box 370
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Tahlequah, OK 74464 Watts, OK 74964

C. Miles Tolbert

Secretary of the Environment
State of Oklahoma

3800 North Classen
Oklahoma City, OK 73118

Date: May 14, 2006 s/R. Jack Freeman




